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InterOffice Memo

To: William T. Lichter, Village Manager

KFrom: David A. Dratnol, P.E., Village Engineer M

Date: March 10, 2004

Subject: Intergovernmental Agreement with DuPage Water Commission

Attached is a resolution authorizing signature of the Village President and Clerk on an
“Intergovernmental Agreement Concerning the Construction and Operation of a Joint Facility
and Other Construction Facilities” between the Village of Lombard and the DuPage Water
Commission. The IGA covers the design, construction and operation of a water main and
metering station to serve the proposed Eisenhower Lane Reservoir Facility.

The agreement is structured to cover two phases of work. The first phase is for the connection to
the existing Water Commission main under Highland Avenue, and construction of approximately
85 feet of water main. This initial phase is for work located within the limits of the Highland
Avenue Improvements and wiil be scheduled and coordinated with the Highland Avenue
Improvements project. The second phase covers the remainder of the water main that will feed
the Eisenhower Lane Reservoir Facility and the metering station. The second phase will be
constructed in coordination with the Village’s construction of the reservoir facility (currently
programmed for FY2007).

Please present this IGA to the Board of Trustees at their meeting on March 18, 2004 for
approval. We have forwarded the Village Attorney’s comments to the DWC for incorporation
(copy attached hereto for Board information). The Water Commission has placed this item on
their March 11, 2004 agenda also for approval.

c: File: WA 04-03



RESOLUTION
R 04

A RESOLUTION AUTHORIZING SIGNATURE OF
PRESIDENT AND CLERK ON AN AGREEMENT

WHEREAS, the Corporate Authorities of the Village of Lombard have received an
Intergovernmental Agreement Concerning the Construction and Operation of a Joint Facility and
Other Connection Facilities between the Village of Lombard and the DUPAGE WATER
COMMISSION, as attached hereto and marked Exhibit "A"; and

WHEREAS, the Corporate Authorities deem it to be in the best interest of the Village of
Lombard to approve such agreement.

NOW, THEREFORE, BE IT RESOLVED BY THE PRESIDENT AND BOARD OF
TRUSTEES OF THE VILLAGE OF LOMBARD, DU PAGE COUNTY, ILLINOIS as follows:

SECTION 1: That the Village President be and hereby is authorized to sign on behalf of
the Village of Lombard said agreement in substantially the form attached hereto.

SECTION 2: That the Village Clerk be and hereby is authorized to attest said agreement
as attached hereto.

Adopted this 18th day of March , 2004.

Ayes;

Nays:

Absent;

Approved this 18th day of March, 2004.

William J. Mueller
Village President
ATTEST:

Barbara Johnson
Deputy Village Clerk

APPROVAL AS TO FORM:

Thomas P. Bayer
Village Attorney



INTERGOVERNMENTAL AGREEMENT
CONCERNING THE CONSTRUCTION AND OPERATION OF
A JOINT FACILITY AND OTHER CONNECTION FACILITIES

THIS AGREEMENT, made and entered into this day of ,

2004, by and between the DUPAGE WATER COMMISSION, a county water
commission created and existing under the laws of the State of lllinois (the
“Commission”), and the VILLAGE OF LOMBARD, a municipal corporation created and
existing under the laws of the State of lllincis (the "Village’),

WITNESSETH:

WHEREAS, the Commission was formed and exists pursuant to Division 135 of
Article 11 of the lllinois Municipal Code (65 ILCS 5/11-135-1 et seq.), and the Water
Commission Act of 1885 (70 ILCS 3720/0.01 et seq.), for the purposes of securing én
adequate source and supply of water for its customers; and

WHEREAS, the Commission operates a water system supplying a number of
| mu[\icipalities and other customers in DuPage County with water drawn from Lake
Michigan (the “Commission Waterworks System”); and

WHEREAS, the Village owns and operates a water distribution system (the
“Village Water System”), which system is supplied with water by the Commission
pursuant to the terms of that certain Water Purchase and Sale Contract dated as of
June 11, 1986 (the “Charter Customer Contract”) with the Commissidn, and which
system is connected at four points to the Comrhission Waterworks System; and

WHEREAS, the Commission and the Village have determined that it is necessary
and desirable to provide an additional connection point between the Commission

Waterworks System and the Village Water System; and



WHEREAS, it is in the best interest of the Commission and the Village to design
and construct this connection as a Joint Facility (the “Joint Facility”) which would inciude
all equipment necessary to accomplish the additional connection described above; and

WHEREAS, the Commission and the Village have determined that is it in their
respective best interests to set forth in this Agreement their understandings concerning
the construction and operation of the Joint Facility and other connection facilities; and

WHEREAS, pursuant to the intergovernmental cooperation provisicns of Article
VII, Section 10 of the lllinois Constitution of 1970 and the lllinois Intergovernmental
Cooperation Act, 5 ILCS 220/1 et sea., and other applicable authority, the Commission
and the Village are authorized to enter into this Agreement;

NOW, THEREFORE, it is agreed by and between the Commission and the
Village as follows:

SECTION 1. PREAMBLES

The foregoing recitals are by this reference incorporated herein and made a part

" hereof as if fully set forth herein.

SECTION 2. CONSTRUCTION AND OPERATION OF THE JOINT FACILITY AND
OTHER CONNECTION FACILITIES

A. For purposes of this Agreement, the “Joint Facility” shall mean a facility to
convey, measure, and regulate the flow of water from the Commission Waterworks
System to the Village Water System and shall include the following:

0 A Metering Station, to be knownt as Metering Station 14e ("MS-14e"), for
properly conveying and measuring the quantity of Lake Michigan water
delivered by the Commission to the Village, including certain equipment,
devices, and structures, and portions of the Commission's water
distribution main, including underground feeder pipe lines and related
equipment, and all antennas and appurtenant facilities for the
Commission’s Supervisory Control and Data Acquisition Instrumentation
System attributable to MS-14e, as such facilities may be relocated,
replaced, extended, or improved from time to time (the “Metering Station™).

2.



iy A type D pressure adjusting station for the Village Water System in
accordance with the design criteria set forth in the document entitled
“Water Delivery Data DuPage Water Commission” dated , 2004,
and identifying the Village as “customer,” a copy of which is attached
hereto and by this reference incorporated herein and made a part nereof
as Exhibit A (the "Village PAS").

(i)  Such other equipment and appurtenances as may be necessary for the
operation and construction of the foregoing in conformance with the
approved design plans therefor.

B. The Joint Facility shall be located at a site selected, acquired, and owned
by the Village (the “Joint Facility Site"). The Joint Facility Site shall be subject to the
review and approval of the Commission. The Joint Facility is expected to be
constructed on property dedicated to the Village and located at Eisenhower
Lane in the Village of Lombard. In the event the property is not dedicated or is
otherwise determined by the Commission and the Village to be unsuitable for ]ocatilng
the Joint Facility, the Village shall endeavor in good faith to obtain an alternative
location for the Joint Facility Site acceptable to both the Commission and the Village.

C. For purposes of this Agreement, the "Connection Facilities” shall mean the
portions of the Commission Waterworks System constructed by the Commission to
initially connect MS-14e to the existing Commission Waterworks System, which facilities
are depicted in the conceptual plans attached as Exhibit B to this Agreement. The
Connection Facilities include, among other items, the Metering Station and the
following:

(i) Approximately 85 feet of 20" diameter watermain from a connection to the

Commission’s existing 24" Southwest Feeder Main under Highland
Avenue to approximately 85 feet west of said connection in Majestic Drive,

together with valve in vault and all other necessary appurtenances thereto
(the “Phase | Pipeline Facilities").

(i  Approximately feet of 20" diameter watermain, extending
west along Majestic Drive and thence south along Main Street to the Joint
Facility Site, together with all necessary appurtenances thereto (the
“Phase Il Pipeline Facilities"). :

a-



(i) Sueh cother equipment and appurtenances as may be necessary for the
operation and construction of the Phase | and Phase I Pipeline Facilities
(collectively, the “Pipeline Facilities”) in conformance with the approved
design plans therefor.

D. The Village shall be sclely responsible for the costs in designing the
Connection Facilities. 1t is understood that the Commission will be the contracting party
with the design engineer and will administer the design contract for the benefit of both
the Commission and the Village. The Commission will consult with the Viliage to keep
the Village advised as to the progress of the design work and to address issues of
mutual concern regarding the details of such design work. The final design of the
Connection Facilities shall be subject to the review of both the Commission and the
Village and subject to the approval of the Commission to the extent of the Metering
Station and the Pipeline Facilities, the Village to the extent of the Village PAS, and bl;ath
the Commission and the Village to the extent of the common areas of the Joint Facility.
For the purposes of this Agreement, the common areas of the Joint Facility shall include
tho_se portions of the Joint Facility, such as the structure and area grounds, which serve
the needs of both the Commission and the Village.

E. The Village shali be solely responsible for the costs in constructing the
Connection Facilites. The Commission shall solicit bids for the construction of the
Connection Facilities, including all equipment and appurtenances necessary for the
Metering Station and the Village PAS. The Commission’s standard form of bidding and
construction contract documents shall usediand the cost of the Metering Station, the
Pipeline Facilities, the Village PAS, and the common areas of the Joint Facility shall be
separately identified in the bidding and construction contract documents. The
Commission agrees to solicit, award, and administer all contracts for the project in the

best interest of both the Commission and the Village and to consult with, and keep
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advised, officials of the Village régarding the progress of the work and any problems
encountered or changes recommended. Both the Commission and the Village must
agree to the award of any coniract for such construction work. Upon approval of both
the Commission and the Village, the Commission shall enter into a construction
contract(s} with the selected contractor(s), and shall administer such construction
contract(s) in conformance with this Agreement. It is understood that, although the
Village will not be a party to the construction contract(s), the Village will be designated
as a beneficiary of any insurance, guaranty, or warranty required by the construction
contract(s). In addition, any change order, as well as final acceptance énd approval of
the completed Connection Facilities, shall be subject to the approval of the Commission
to the extent of the Metering Station and the Pipeline Facilities, the Village to the extent
of the Village PAS, and both the Commission and the Village to the extent of the
common areas of the Joint Facility. Neither the Commission nor the Village shall be
required to approve or accept any portion of the Joint Facility until all portions of the
Joint Facility, including all punch list items, have been fully and properly completed.

F. The Connection Fagilities shall be designed and constructed in two
phases. The Phase | Pipeline Facilities shall be designed and constructed in
coordination with the State of lllinois Department of Transportation Highland Avenue
improvement Project. The Phase Il Pipeline Facilities and the Joint Facility shall be
designed and constructed in accordance V\:\ith a schedule to be approved by the
Commission and the Village. '.

G. The Village shall reimburse the Commission for the full actual cost
incurred by the Commission in connection with (a) the design, bidding, contracting,

managing, and actual construction, installation, removal, relocation, replacement,



extension, or improvement of tﬁe Connection Facilities, including without limitation
equipment required for the operation of the Connection Facilities and all administrative,
financing, supervisory, inspection, engineering, surveying, and legal fees, costs, and
expenses associated therewith; (b) the acquisition and divestment of lands, easements,
and rights of way over lands and waters necessary for the construction, instaltation,
removal, relocation, replacement, extension, or improvement of the Connection
Facilities, and all administrative, title, surveying, and legal fees, costs, and expenses
associated therewith: and (¢) the review and processing of plans and agreements for
the construction, installation, removal, relocation, replacement, extension, or
improvement of the Connection Facilities and in connection with the negotiation,
preparation, consideration, and review of this Agreement, including without limitation afl
legal, engineering, consulting, and administrative fees, costs, and expenses associated
therewith. The Village shall reimburse the Commission monthly for such fees, costs,
and expenses, and payment shall be due within thirty (30) days after receipt of an
" invdice therefor from the Commission.

H. Prior to the Commission's solicitation of bids for the construction of the
Joint Facility, the Village, without charge to the Commission, shall: (a) present the
Commission with adequate evidence of merchantable fee simple title to the Joint Facility
Site; (b) grant to the Commission all necessary and insured easements for the Jeint
Facility Site, in substantially the form attached ‘hereto and by this reference incorporated
herein and made part hereof as Exhibit C' and satisfactory to the Commission's
attorneys, free and clear of all liens, claims, encumbrances, and restrictions unless
otherwise approved by the Commission in writing; and (c) grant to the Commission all

necessary and insured easements for the appropriate location and installation of



antennas and appurtenant facilities for the Commission's Supervisory Control and Data
Acquisition Instrumentation System attributable to the Metering Station, free and clear of
all liens, claims. encumbrances, and restrictions unless otherwise approved by the
Commissioﬁ in writing.

L. Upon acceptance and approval of the Joint Facility, ownership of the
Village PAS and a bill of sale therefor shall be conveyed to the Village. Immediately
following such conveyance, the Village shall own and operate the Village PAS, the
Village PAS shall become the sole and exciusive property of the Village, and the Village
shall have all duty, responsibility, and liability to maintain and repair the Village PAS and
the common areas of the Joint Facility and the Commission shall have no obligation or
duty with respect thereto. Upon completion of the construction and installation of the
Joint Facility, the Commission shall maintain and repair the Metering Station.

J. Once the Joint Facility becomes operational, the rate of withdrawal from
the Joint Facility shall not exceed the rate allowed by Subsections 2A and 8M of the
Charter Customer Contract,

K. The Village acknowledges and agrees that: (a) the Commission is not,
and shall not be, in any way liable for damages or injuries that may be sustained as a
result of the Commission's review and approval of any plans for the Connection
Facilities, or as a result of the issuance of any approvals, certificates, or acceptances for
the development or use of any portion of the E.‘,onnection Facilities, or as a result of the

vl
design of the Connection Facilities or the opération or maintenance of the Connection
Facilities; and (b) thé Commission's review and approval of any such plans and
issuance of any such approvals, certificates, or acceptances does not, and shall not, in

any way be deemed to insure the Village, or any respective successors, assigns,



tenants, or licensees, or any third party, against damage or injury of any kind at any
time.

L. The Village hereby releases the Commission from, agrees that the
Commission shall not be liable for, and agrees to indemnify and heold the Commission
harmiess from: (a) any damages resulting from failure to supply lake water or for any
interruption of the lake water supply; (b) any damage to the Village Water System
caused by the design of the Connection Facilities or the operation or maintenance of the
Connection Facilities; and (¢) any claims, litigation, and liabilities for any loss or damage
to property or any injury to, or death of, any person that may be occasioned by,
connected with, or in any way attributable to, the construction and installation of the
Connection Facilities or the maintenance of the Village Water System or the Connection
Facilities, or to any exercise by the Village of any right or duty herein granted or any
failure by the Village to exercise any such right or duty or to comply with any of the
terms and conditions of this Agreement. The Village shall, and does hereby agree to,
© pay all expenses, including legal fees and administrative expenses, incurred by the
Commission in defending itself with regard to any and all of the matters mentioned in
this Subsection 2L.

SECTION 3. LEGAL RELATIONSHIPS AND REQUIREMENTS

A This Agreement, and the Connection Facilities provided by this
Agreement, shall be deemed to supplement t?\we Charter Customer Contract to provide
for an additional point of delivery to the Unit S;'l.stem, as defined in the Charter Customer
Contract, of the Village.. Except where expressly provided in this Agreement, nothing in

this Agreement shall be construed to be, or applied in any manner, inconsistent with the

terms of the Charter Customer Contract, and if there is any conflict or inconsistency



between the terms of this Agreehent and the terms of the Charter Customer Contract,
then the terms of the Charter Customer Contract shall control. The Village shall at all
times comply with all terms and conditions of the Charter Customer Contract, including
without limitation the making of all payments due thereunder promptly to the
Commission. Under no circumstances shall any dispute of any nature under this
Agreement, or the inability to receive water through the Connection Facilities provided
by this Agreement, excuse, delay, or in any other way affect the Village's performance
under the Charter Customer Contract, including without limitation the making of all such
paymenis.

For the purposes of the Charter Customer Contract, and the Connection
Facilities provided by this Agreement, the point of delivery with respect to the Village
Water System shall be a point in the water main connecting the Metering Station to the
Village PAS located downstream from the inside face of the outside wall or foundation
of the Metering Station a distance of ten (10) feet or where such water main enters the
outside face of the outside wall or foundation of the Village PAS, whichever is closer to
the Metering Station.

Notwithstanding anything to the contrary contained in the Charter Customer
Contract, the Commission and the Village expressly acknow[edge and agree that the
Village shall not be entitled to payment or reimbursement from the Commission for the
design, bidding, contracting, managing, and “actual construction, installation, removal,
relocation, replacement, extension, or improve';nent of the Connection Facilities.

B. The Conﬁmission and the Village agree to meet and cooperate in good
faith throughout the term of this Agreement to implement the letter and spirit of the

provisions set forth herein. The Commission and the Village agree and acknowledge



that further details regarding the 'construction and operation of the Connection Faciiities
may be subject to a future agreement.

C. This Agreement may not be assigned by any party, in whole or in part,
without the prior written consent of the other parties, which consent, with respect to the
Viilage and the Village, shall not be unreasonably withheld.

D. Either the Commission or the Village may terminate this Agreement upon

30 days advance written notice to the other, in the following situations:

(i In the event the Commissicn and the Village are unable to agree on the
award by the Commission of a contract for the construction of the Phase |
Pipeline Facilities on cr before , 2004.

(i) in the event the property for the Joint Facility Site is not dedicated to the
Village, or an alternative location is not obtained, as provided in
Subsection 28 of this Agreement, on or before , 200 .
(i)  In the event the Viliage shall not have approved the final design of the
Village PAS and the common areas of the Joint Facility on or before
, 200_.
(iv)  In the event the Commission and the Village are unable to agree on the
award by the Commission of a contract(s) for the construction of the Joint
Facility and the Phase Il Pipeline Facilities on or before , 200_.
Upon termination, this Agreement shall be void and of no force or effect;
provided, however, that the Village shall remain responsible for all fees, costs, and
expenses incurred or accrued by the Commission prior to termination of this Agreement.
The obligation of the Village to reimburse the Commission as required by this
Agreement is unconditional and irrevocable, payable without set off or counterclaim,
)
and irrespective of whether lake water is ever furnished, made available, or delivered to
the Village through the Connection Facilities, or whether the Connection Facilities are
completed, operable, or operating, and notwithstanding suspension, interruption,

interference, reduction, or curtailment of the supply of lake water. In the event that,

following service of such notice but before actual termination, the basis for such notice
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is corrected, the notice shall be considered void and of no effect, and this Agreement
shall continue in full force and effect.

E. In case any one or more of the provisions contained in this Agreement
should be held by a court of competent jurisdiction to be invalid, illegal, or
unenforceable in any respect, the validity, legality, and enforceability of the remaining
provisions contained herein shall not in any way be affected or impaired thereby;
provided, however, that if the remaining parts hereof may not reasonably be construed
together without the part or parts so held invalid or unenforceable, the parties agree to
negotiate such reasonable amendments hereto as shall be required to most nearly
conform this Agreement, as thereby amended, to the original intention of the parties.

IN WITNESS WHEREOF, the DuPage Water Commission and the Village of
Lombard have caused this Agreement to be executed on their behalf by their duly
authorized officers as of the day and year first above written.’

DUPAGE WATER COMMISSION

Chairman
ATTEST:
Clerk
VILLAGE OF LOMBARD
]
* Mayor
ATTEST:
Village Clerk

-11-



EXHIBIT A

WATER DELIVERY DATA DUPAGE WATER COMMISSION

[TO BE SUPPLIED BY LOMBARD]



EXHIBIT B

CONCEPTUAL PLANS FOR THE CONNECTION FACILITIES
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EXHIBIT C

FORM OF METERING STATION EASEMENT AGREEMENT



DUPAGE WATER COMMISSION
METERING STATION

EASEMENT AGREEMENT
(Lombard MS-14e)

PERMANENT REAL ESTATE TAXINDEXNO. __-_ - -

- Prepared by and Mail to:

Maureen A. Crowley

Staff Attorney

DuPage Water Commission
600 East Butterfield Road
Elmhurst, lllinois 60126-4642
630-834-0100

-



METERING STATION
EASEMENT AGREEMENT
(Lombard MS-14e)

THIS EASEMENT AGREEMENT, made and entered intc this day

of , 200_, by and between the DUPAGE WATER COMMISSION, a

county water commission created and existing under the laws of the State of lllinois (the
“Commission”) and the VILLAGE OF LOMBARD, a municipal corporation created and
existing under the laws of the State of lllinois and a customer of the Commission {the
“Customer™),

WITNESSETH:

WHEREAS, the Commission and the Customer have entered into a certain
Water Purchase and Sale Coniract dated as of June 11, 1986 (the "Charter Custon;er
Contract”), as supplemented by a certain Intergovernmental Agreement Concerning the
Construction and Operation of a Joint Facility and Other Connection Facilities, dated as

of , 2004 (the "Joint Facility Agreement”); and

WHEREAS, the Joint Facility Agreement provides that the Commission is to
furnish, instail, own, operate, maintain, and repair certain equipment and devices,
together with certain structures and portions of its water distribution méin, including
underground feeder pipe lines and related equipment, for properly conveying and
measuring the quantity of Lake Michigan water delivered by the Commission to the
Customer at the additional connection point provided for under the Joint Facility
Agreement {collectively referred to as the "Metering Station”); and

WHEREAS, the Joint Facility Agreement provides that the Metering Station is to
be located at a site selected and provided by the Customer, subject to review and

approval by the Commission; and



WHEREAS, the Customer has selected the site legally described in Exhibit 1
attached hereto and by this reference incorporated herein and made a part hereof (the
“Metering Station Easement Premises”) for the location of the Metering Station as
generally depicted in Exhibit 2 attached hereto and by this reference incorporated
herein and made a part hereof; and

WHEREAS, the Commission has reviewed .the Metering Station Easement
Premises and approved the same for the location of the Metering Station; and

WHEREAS, the Commission has submitted to the Customer for review the
drawings and specifications for the Metering Station; and

WHEREAS, the Commission and the Customer desire tc enter into this
Easement Agreement in order to provide the Commission with a sufficient property
interest in the Metering Station Easement Premises to fulfill the provisions and purpose
of the Charter Customer Contract, as supplemented by the Joint Facility Agreement;
and

WHEREAS, the Commission has duly adopted its Ordinance No. O-__-0_, being
“An Ordinance Requesting the Intergovernmental Transfer of Easement Rights for the
Lombard Metering Station MS-14e Site and Authorizing the Execution of the Lombard
Metering Station Easement Agreement,” pursuant to the Local Government Property
Transfer Act, 50 ILCS 605/0.01 et seq.; and

WHEREAS, the Customer has duly adopted its Resolution No. , being
“A Resolution Approving the Intergovernmental Transfer of Easement Rights to the
DuPage Water Commission,” pursuant to the Local Government Property Transfer Act,

50 ILCS 605/0.01 et seq.;



NOW, THEREFORE, in consideration of the foregoing and for other good and
valuable consideration, the receipt and sufficiency of which is hereby acknowledged,
and in the exercise of their powers and authority under the intergovernmental
cooperation provisions of Articte Vi, Section 10 of the Hlinois Constitution of 1970 and
the Intergovernmental Cooperation Act, 5 ILCS 220/1 et seq., and other applicable
authority, the Commission and the Customer hereby agree as follows:

1. The foregoing recitals are hereby incorporated herein as substantive
provisions of this Easement Agreement.

2. The Customer hereby grants, conveys, wairants, and dedicates to the
Commission, its successors and assigns, a perpetual easement to construct, furnish,
install, own, operate, maintain, test, inspect, remove, repair, and repiace the Metering
Station at, in, under, and upon the Metering Station Easement Premises, together with
all reasonable rights of ingress and egress along or across any adjoining lands of, or
~ under the jurisdiction and conirol of, the Customer. "[The Customer hereby further
grants, conveys, warrants, and dedicates to the Commission, its successors and
assigns, a perpetual access easement upon, along, and across the real property
legally described in Exhibit 3 attached hereto and by this reference incorporated
herein and made a part hereof (the “Access Easement Premises”). ]

3. The Metering Station shall be not located, constructed, or maintained in
any manner not in substantial conformity with! Exhibit 2 without the express consent of
the Customer, which consent shall not be unreasonably withheld.

4. The Customer hereby further grants to the Commission a temporary
construction easement for the installation of the Metering Station upon, along,

and across the real property legally described in Exhibit 4 attached hereto and by

3.



this reference incorporated herein and made a part hereof (the “Subject
Property”). Said temporary construction easement shall be used by the
Commission only during periods of actual installation activity and for any
necessary restoration of the Metering Station Easement Premises.]|

{5]. The Commission shall exercise the easement rights hereby granted with
due care, and shall not unreasonably interfere with, damage, or harm any Customer
property located upon the Subject Property.

[6]. After construction of the Metering Station, the Metering Station Easement
Premises shall be restored in accordance with the drawings and specifications for the
Metering Station.

[7]. The Customer hereby reserves the right to use the Metering Station
Easement Premises/, the Access Easement Premises,] and its adjacent property in
any manner that will not prevent or interfere in any way with the exercise by the
~ Commission of the rights granted hereunder; provided, however, that the Customer
shall not in any manner disturb, damage, destroy, injure, obstruct, or permit to be
obstructed the Metering Station Easement Premises [or the Access Easement
Premises] without the express prior written consent of the Commission, nor shall the
Customer permanently or temporarily improve, damage, or obstruct the Metering
Station Easement Premises [or the Access Easement Premises] in any manner that
would impair the exercise by the Commission &f the rights hereby granted.

[8]. The Customer agrees to indemnify and defend the Commission with
respect to any and all claims or damages to persons or property which may arise
directly frdm the negligence of the Customer, or its agents or employees, in performing

any work on the Metering Station Easement Premises[, the Access Easement

A



Premises, and the Subject Property] in conjunction with its rights pursuant to
Paragraph [7] hereof. and, except as otherwise provided in the Joint racility Agreement,
the Commission agrees to indemnify and defend the Customer with respect to any and
all claims of damages to persons or property which may arise directly from the
negligence of the Commission, or its agents or employees, in performing any work on
the Metering Station Easement Premises/, the Access Easement Premises, and the
Subject Property] in conjunction with its rights pursuant to Paragraphs 2, [4, 5, and 6]
hereof. The Customer shail provide to the Commission, and the Commission shall
provide to the Customer, a certificate of insurance or proof of self-insurance coverage
as evidence of its continuing ability o meet the obligation established in this Paragraph,
and both shail maintain such coverage at all times.

[9]. This Easement Agreement shall constitute and stand in the place of all
Customer permits required by the Commission or its contractor to construct, furnish,
~ install, own, operate, maintain, test, inspect, repair, remove, or replace the Metering
Station at, in, under, and upon the Metering Station Easement Premises, and the
Customer hereby agrees to execute any and all additional documents, approvals,
waivers, or consents, if any, that may be reasonably necessary for the Commission to
secure any permits required from any county, state, or federal agency for or in
connection with constructing, furnishing, installing, owning, operating, maintaining,
testing, inspecting. repairing, removing, or repfécing the Metering Station.

[10]. In the event that the Charter Customer Contract is terminated without
renewal with respect to the Customer, the Commission shall, within 90 days execute
and deliver to the Customer an appropriate document evidencing the termination of this

Easement Agreement and releasing the easement rights hereby granted. The
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Commission may, within said 90 day period, in its own discretion, and at the Customer’s
expense, remove the Metering Station from the Metering Station Easement Premises.
If the Commission fails to remove the Metering Station, as aforesaid, the Customer may
take title to the Metering Station.

{11]. All rights, title, and privileges herein granted, including all beneﬁté and
burdens, shall run with the land and shall be binding upon and inure to the benefit of the
parties hereto and their respective grantees, successors, assigns, and legal
representatives. |

IN WITNESS WHEREOF, the parties hereto have caused this instrument to be
executed by their proper representatives duly authorized to execute the same.

DUPAGE WATER COMMISSION

ATTEST:
By:
General Manager
VILLAGE OF LOMBARD
ATTEST:
By:
Mayor
Village Clerk



EXHIBIT 1
LEGAL DESCRIPTION OF THE METERING STATION EASEMENT PREMISES

[TO BE SUPPLIED BY L OMBARD]



EXHIBIT 2

PLANS FOR THE LOCATION OF THE METERING STATION

[TO BE SUPPLIED BY THE COMMISSION]



EXHIBIT 3
LEGAL DESCRIPTION OF THE ACCESS EASEMENT PREMISES

[TO BE SUPPLIED BY LOMBARD--IF NECESSARY]

Y



EXHIBIT 4
LEGAL DESCRIPTION OF THE SUBJECT PROPERTY

[TO BE SUPPLIED BY LOMBARD--IF NECESSARY]



STATE OF ILLINOIS )
} SS
COUNTY OF DUPAGE )

[, , a Notary Public in and for said County, in the

State aforesaid, do hereby certify that , personally known to me to be

the General Manager of the DuPage Water Commission, and personally known to me to
be the same person whose name is subscribed to the foregoing instrument, appeared
before me this day in person and acknowledged that he/she signed, sealed, and
delivered said instrument as his/her free and voluntary act, and as the free and

voluntary act of said Commission, for the uses and purposes therein set forth.

Given under my hand and official seal this day .of

,200_.

Notary Public

My Commission Expires:



STATE OF ILLINOIS )
) SS
COUNTY OF DUPAGE )

I, , a Notary Public in and for said County, in the

State aforesaid, do hereby ceriify that , personally known to me to be

the Mayor of the Village of Lombard, a municipal corporation, and ,

personally known to me to be the Village Clerk of said Village, and personally known to
be the same persons whose names are subscribed to the foregoing instrument,
appeared before me this day in person and acknowledged that they signed, sealed, and
delivered said instrument as their free and voluntary act, and as the free and voluntary
act of said Village, for the uses and purposes therein set forth.

Given under my hand and official seal this day of

, 200_.

Notary Public

My Commission Expires:
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WHEREAS, it is in the best interést of the Commission and the Village to design
and construct this connection as a Joint Facility (the “Joint Facility”) which would include
all equipment necessary to accomplish the additional connection described abo¥e; and

WHEREAS, the Commission and the Village have determined that is it |n their
respective best interests to set forth in this Agreement their understandings con erning

\ . €. . i
the construction and operation of the Joint Facihty@ g@‘}qe: @onnection Ec:lmes@\-

WHEREAS, pursuant to the intergovernmental cooperation provisions of Aricle

Vi, Section 10 of the lllincis Constitution of 1970 and the lllinois Intergovernmental

UL

Cooperation Act, 5 ILCS 220/1 et sea.. and other applicatle authority. the Commission
and the Village are authorized to enter into this Agreement;

L e
NOW, THEREFORE, it is agreed by and between the Commission and the M-!

Village as follows:
SECTION 1. PREAMBLES
 The foregoing recitals are by this reference incarporated herein and made 2 part

hereof as if fully set forth herein.

SECTION 2. CONSTRUCTION AND OPERATION OF THE JOINT FACILITY AND
OTHER CONNECTION FACILITIES

A. For purposes of this Agreement, the “Joint Facility” shatl mean a facility to

convey, measure, and reguiate the flow of water from the Commission Waterworks

System to the Village Water System and shall include the following:

Y
() A Metering Station, to be known as Metering Station 14e (“MS-14e%), for
properly conveying and measuring the quantity of Lake Michigan water
delivered by the Commission to the Village, including certain gquipment,
devices, and structures, and portions of the Commission's water
distribution main, including underground teeder pipe lines and related
equipment, and all antennas and appurtenant facilities  for the
Commission's Supervisory Conirol and Data Acqulsition Instrumentation
Systemn attributable to MS-14e, as such faciliies may be relocated,
replaced, extended, or improved from time to time (the "Metering Station").
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(i)

(ii)

B.

A type D pressure adjusting station for the Village Water System in
accordance with the design criteria set forth in the document enfitled
“Water Delivery Data DuPage Water Commission” dated , 2004,
and identifying the Village as “customer,” a copy of which is attached
hereto and by this reference incorporated herein and made a part hereof
as Exhibit A (the “Village PAS").

Such other equipment and appurtenances as may be necessary for the
operation and construction of the foregoing in conformance with the
approved design pians therefor.

The Joint Facility shali be located at a site selected, acquired, and owned

by the Village (the "Joint Facility Site”). The Joint Facility Site shall be subject to the

review and approval of the Commission. The Joint Facility is expected to be

constructed on property dedicated to the Village and located at Eisenhower

Lane in the Village of Lombard, In the event the property is not dedicated or is

otherwise determined by the Commission and the Village to be unsuitable for locating

the Joint Facifity, the Vilage shall endeaver in good faith to obtain an alternative

location for the Joint Facility Site acceptable o both the Commission and the Village.

' C.

For purposes of this Agreement, the "Connection Facilities™ shall mean the

portions of the Commission Waterworks System constructed by the Commission to

initially connect MS-14e to the existing Commission Waterworks System, which faciiities

are depicted in the conceptual plans attached as Exhibit B to this Agreement. The

pucsuant o

Connection Facilities include, among other itemns, the Metering Sta’tioj and the Sechisn

following:

(1)

(ii)

\ "
Approximately 85 feet of 20" diameter watermain from a connection to the ;m
Commission's existing 24" Southwest Feeder Main under Highland
Averue to approximately 85 feet west of said connection in Majestic Drive, rpeker;

together with valve in vault and ali other necessary appurtenances thereto mﬂ
{the “Phase | Pipeline Facilities").

Approximately feet of 20" diameter watermain, extending +his
west along Majestic Drive and thence south along Main Street to the Joint Seckign 2C,
Faciity Site, together with all necessary appurienances therete (the 4he
"Phase il Pipeling Facilities™). ennnerting
.y Foeilikes®
a3 inclode Hhe Feteri
Shabion - which is arre



— ma— + —

eV \\\0-5 e\‘ 5-\ e€5 e “9 \ﬁ-vb’
'ﬂ\ UE£ \C \Q% ‘0 M)"k\ SO“\Q S(é@, O ‘ N)g'( *B%\t

advised, officials of the Vlllage regardmg the progress of the work and any problems /5\3‘

encountered or changes recommended. Both the Commission and the Village must
agree to the award of any contract for such construction work. Upon approval of baoth \)‘\! g
the Commission and the Village, the Commission shall enter into a construcfion

contract(s) with the selected contractor(s), and shall administer such construction

contract(s) in conformance with this AgreeM understood that, although the

Village wilt not be a parly to the construction confract(s), the Village will be designated

as a beneficiary of any insurance, guaranty, or warranty required by the construction

contraci(s). )In addition, any change order, as well as final acceptance and approval of
the completed Connection Facilities, shall be subject to the approval of the Commissien
to the extent of the Metering Station and the Pipeline Facllities, the Village fo the extent
of the Village PAS, and both the Commissien and the Vilage to the extent of the
common areas of the Joint Facility. Neither the Commission nor the Village shall be
_required to approve or accept any portion of the Joint Facility until alt portions of the
Joint Facility, including all punch list items, have been fully and properly completed.

F. The Connection Facilties shall be designed and constructed in two
phases. The Phase | Pipeline Facilities shall be designed and constructed in
coordination with the State of lllinols Department of Transportation Highland Avenue
Improvement Project. The Phase Il Pipeline Facilities and the Joint Facility shall be
designed and constructed in accordance Wﬂ‘;’l a schedule to be approved by the
Commission and the Village.

G. The Village shall reimburse the Commission for the full actual cost
incurred by the Commission in connection with (a) the design, bidding, coniracting,

managing, and actua! censtruction, installation, removal, relocation, replacement,



tenants, or licensees, or any third party, against damage or injury of any kind at any
fime.

L. The Village hereby releases the Commigsion frora

afid hold the Commission

Michiga
pl@ate‘:r o! fch\r any

(b) any damage to the\Village Water Syster

Commission shall not be liable for, and agrees to indemnify

2 any damages resylting from faijure o su

j‘“\id\' an
@(e water Supply;

zficn Facilities or the operation or

harmless from: (

interruption of th
caused by the design of the Conng ance of the
Connection Fagilities: and (c) any claims, litigation, and liabilities for any loss or damage
to property or any injury to, or death of, any person that may be occasioned by,
connected with, or in any way attributable fo, the construction and instaliation of the
Caonnection Facilities or the maintenance of the Village Water System or the Connection
Facilities, or to any exercise by the Village of any right or duty hergin granted or any
féilure by the Village to exercise any such right or duty or to comply with any of the
~terms and conditions of this Agreement. The Village shall, and does hereby agree 10,

pay all expenses, including legal fees and administrative expenses, incurred by the

Commission in defanding itself with regard to any and all of the matters mentioned in

this Subsection 2L, €xCept-to The extont that mid&eesdag _&xgenses are L

oLered, by indutance. OF indemniicaon provi Commission

SECTION 3. LEGAL RELATIONSHIPS AND REQUIREMENTS the contractor(s) (S

A. This Agree.ment. and the Connection Facilities p;gc\?id%%n%y this COMQCHDF
Agreement, shall be deemed to supplement i@ Charter Customer Contract to provide E\’?oll[/lﬁ‘
for an additional point of delivery to the Unit System, as defined in the Charter Customer dhe °
Contract, of the Village. Except where expressly provided in this Agreement, nothing in

this Agreement shall be construed to be, or applied in any manner, inconsistent with the

terms of the Charter Customer Contract, and if there is any conflict or inconsistency



that further details regarding the construction and operation of the Connection Facilities
may be subject to a future agreement.

C. This Agreement may not be agsi

not be unreasonabiywithheld.

mission or the Village may terminate this Agreement ug

written notice to the other, in the following situations:

(i) In the event the Commission and the Village are unable to agree on the
award by the Commission of a contract for the construction of the Phase |
Pipeline Facilities on or before , 2004,

(ii} In the event the property for the Joint Facility Site Is not dedicated to the
Village, or an altemnative jocation is not obtained, as provided i
Subsection 2B of this Agreement, on or before , 200_,

(i  In the event the Village shall not have approved the final design of the
Village PAS and the common areas of the Joint Facility on or before
, 200 _.

(iv)  In the event the Commission and the Village are unable to agree on the

award by the Commission of a contract(s) for the construction of the Joint
Facility and the Phase il Pipeling Facilities on or before , 200_.

Upon termination, this Agreement shall be veid and of no force or effect;
provided, however, that the Village shall remain responsible for all fees, costs, and
expenses incurred or accrued by the Commlission prior to termination of this Agreement,

The obligation of the Vilags

Agreement is uncondit
. vmchgan
and irrespective of whthe ater i§ ever

onneaction FaeHiti

iénal and irrevocable, p

the Village through the

completed, operable, or operating, and notwithstanding suspension, \interruption,
Michigan
o@e water-saln the/event that,

ar such notice

interference, reduction, or curtailment of the suppl

following service of such notice but before actual teridination, the basis
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this reference incorporated herein and made a part hereof {the "“Subject
Property”). Said temporary construction easement shall be used by the
Commission only during periods of actual instailation activity and for any
necessary restoration of the Metering Station Easement Premises.]

{5]. The Commission shall exercise the easement rights hereby granted with

due care, and shall not unreascnabiy interfere with, damage, or harm any Customer

Station Zogevent Premises, the haess EasementRemie
property lpcated upon th biect Property or-h\e

{6].  After construction of the Metering Station, the Metering Station Easement
Premises shall be restored in accordance with the drawings and specifications for the
Metering Station.

[7]. The Customer hereby reserves the right to use the Metering Statien
Easement Premisesf, the Access Easement Premises,] and its adjacent property in
any manner that will not prevent or interfere in any way with the exercise by ihe
"Com&ission of the rights granted hereunder; provided, however, that the Customer
shall not in any manner disturb, damage, destroy, injure, obstruct, or permit io be
obstructed the Metering Station Easement Premises for the Access Easement
Premises] without the express prior written consent of the Commission, nor shall the
Customer permanently or temporarily improve, damage, or obsiruct the Metering
Station Easement Premises for the Access Ea‘sement Premises] in any manner that
would impair the exercise by the Commission of the rights hereby granted.

[8] The Customer agrees to indemnify and defend the Commission with
respect to any and all claims or damages to persons or property which may arise
directly from the negligence of the Customer, or its agents or employees, in performing

any work on the Metering Station Easement Premisesf, the Access Easement

A



Premises, and the Subject Property] in conjunction with its rights pursuant to
Paragraph {7] hereof, and, except as ctherwise provided in the Joint Facility Agreement,
the Commission agrees to indemnify and defend the Customer with respect to any and
all claims of damages to persons or property which may arise diractly from the
negligence of the Commission, cor its agents or employees, in performing any work on
the Metering Station Easement Premises], the Access Easement Premisés, and the
Subject Property] in conjunction with its rights pursuant to Paragraphs 2, [4, 5, and 6]
hereof. The Customer shall provide to the Commission, and the Commission shall
provide to the Customer, a certificate of insurance or proof of self-insurance coverage
as evidence of its continuing ability tc meet the obligation established in this Paragraph,
and both shall maintain such coverage at all times.

{8]. This Easement Agreement shall constitute and stand in the place of all
Customer permits required by the Commission or its contractor to construct, fumish,
“install, own. operate, maintain, test, inspect, repair, remove, or replace the Metering
Station at, in, under. and upon the Metering Station Easement Premises, and the
Customer hereby agrees fo execute any and all additional documents, approvals,
waivers. ar consents. if any. that may be reasonably necessary for the Commission to
secure any permits required from any county, state, or federal agency for or in
connection with constructing, furnishing, installing, owning, operating, maintaining,
testing, inspecting, repairing, removing, or rep}a!éing the Metering Station,

[10f. In the event that the Charter Customer Contract is/terminated without
ranewal with respect to the Customer, the Commission shall, wit in(@o)day(;“}execute
and deliver to the Customer an appropriate document evidencing tha, termination of this

Easement Agreement and releasing the easement rights hereby ¢ The

5.




