LEGISTAR # 150314
(DISTRICTS - ALL)

VILLAGE OF LOMBARD
REQUEST FOR BOARD OF TRUSTEES ACTION
For Inclusion on Board Agenda

Resolution or Ordinance (Blue) Waiver of First Requested
Recommendations of Boards, Commissions & Committees (Green)

S Other Business (Pink)

TO: PRESIDENT AND BOARD OF TRUSTEES

FROM: Scott Niehaus, Village Manager

DATE: July 8, 2015 (COW)(B of T) July 16, 2015

TITLE: Motion to Ratify a Contract with Dynegy Energy Services for the Provision

of Electrical Energy for Street Lighting
SUBMITTED BY: Timothy Sexton, Director of Finance

BACKGROUND/POLICY IMPLICATIONS:

In accordance with the authorization provided for in Resolution 50-15, a contract with Dynegy Energy
Services was executed on June 19, 2015. As provided for in that resolution, the contract is to be placed on
the first available Village Board meeting following the execution thereof by the Village Manager for
ratification by the President and Board of Trustees. Staff is requesting ratification of this contract.

Review (as necessary):

Village Attorney X Date
Finance Director X Date
Village Manager X Date

NOTE: All materials must be submitted to and approved by the Village Manager's Office by 12:00 noon,
Wednesday, prior to the Agenda Distribution.
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To: Scott Niehaus
Village Manager

From: Timothy Sexton
Director of Finance

Date: July 8, 2015

Subject: Electricity Supply Contract — Street Lighting for Medium Sized Street
Lighting Accounts

On June 18, 2015, the Village Board approved Resolution 50-15 which authorized the
Northern lllinois Municipal Electric Cooperative (NIMEC) to serve as the broker for the
Village in regard to obtaining bids from electricity providers and authorizing the Village
Manager or Director of Finance to approve a contract with the lowest cost electricity
provider.

Bidding was conducted by NIMEC on June 19, 2015, for the supply of electricity for the
medium sized street lighting accounts. There were two bids submitted, from
Constellation and Dynegy. Dynegy was the low bidder and staff decided that it was in
the best interest of the Village to lock in pricing for a three year period, as electricity
prices are near historically low levels. The three year pricing is a decrease of 13.66%
compared to our previous rate of 4.223 ¢/kWh.

In accordance with the authorization provided for in Resolution 50-15, the contract was
executed on June 19, 2015. As provided for in that resolution, the contract is to be
placed on the first available Village Board meeting following the execution thereof by the
Village Manager for ratification by the President and Board of Trustees.
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ELECTRIC SERVICE AGREEMENT

EXHIBIT A - Fixed, Indexed or Combined Pricing
Issued: JUNE 19, 2015

This offer is presented to Village of Lombard {“Customer”) by Dynegy Energy Services, LLC (“Supplier’) and represents a
price for Customer’s full requirement retail power (“Retall Power”) needs at the service location(s} listed on the attached
Account Information Sheet {each service location referred to an “Account” herein). Upon acceptance, this offer will become
Exhibit A of Suppliers Electric Service Agreement Terms and Conditions {“Agreement”), a copy of which is attached. By
signing this Exhibit A, Customer is authorizing Supplier to enroll each Account with the Dellvery Service Provider (“DSP")
noted in Table 1 which will allow Supplier to provide Retall Power to each Account.

THIS EXECUTABLE OFFER EXPIRES AT MIDNIGHT ON MONDAY, JUNE 19, 2015!

TABLE 1
Delivery Term Begins: July 2015
Customer Initial In one box below to elect Term and associoted Price: \
Delivery Yerm Ends: T
July 2016 wiy2017 | uiy2018 | CLYS
Percent Product Quantity (%) 100% 100% 100%
Percent Energy Price On-Peak Off-Peak On-Peak Ofi-Peak On-Peak Of{-Peak
3.379¢/kWh | 3.379¢/kWh | 3.351¢/kwh | 3.351¢/kWh | 3.335¢/kWh | 3.335¢/kWh
Index Energy Price Adder N/A N/A N/A
Distribution Losses Included in Percent Energy Included in Percent Energy Included in Percent Energy
Price Price Price
Transmission Charge .181¢/kWh .181¢/kWh .181¢/kWh
Ancillary Services Included in Transmisslon Included In Transmission Included in Transmission
Charge Charge Charge

Capacity Charge .014¢/kWh .011¢/kWh .013¢/kWh
Mandatory Renewable Charge (RPS) .111¢/kWh .114¢/kWh .117¢/kWh
Additional Voluntary Charge N/A N/A N/A
Voluntary Renewable Quantity (%) N/A N/A N/A

Delivery Service Provider: ComéEd {"DSP" or "Utility")

Regional Transmission Organization: PIM ("RTO")

Agent/Broker/Consultant (If blank, N/A). NIMEC

Percent Energy and Index Energy: The Percent Energy Price in Table 1 shall apply to the Percent Product Quantity elected at
the time of execution (“Percent Energy”). Such Percent Energy represents a percentage of Customer’s full requirements
energy In any and all hours of operation. Index Energy, if any, Is the quantity of metered usage during any hour of delivery
that exceeds the Percent Energy {"Index Energy") and is calculated by applying the sum of the Percent Energy to the total
kWh in any hour, and subtracting that amount from Customer’s total hourly-metered energy quantity. The hourly price for
Index Energy (the “Index Energy Price”) will equal the sum of the RTO Day Ahead Locational Marginal Price for the Utility zone
(“DA LMP") and the Index Energy Price Adder indicated in Table 1. if during the Term of this Agreement the DA LMP ceases to
exist then its replacement index shall be used far the remaining Term of the Agreement. On an hourly basis all Percent Energy
kWh deliveries will be metered before any Index Energy kWh deliveries.

The Percent Energy Price and the Index Energy Price include charges for energy, scheduling and load forecasting assotiated
with the delivery of Percent Energy and index Energy. The Percent Energy Price may include distribution energy losses if
elected in Table 1. The Percent Energy Price and Index Energy Price do not include transmission, or capacity nor do they apply
to any charges assessed by DSP, all of which are the responsibility of Customer, including, but not limited to th e following:
charges for services under DSP’'s applicable delivery service tariffs and riders, facllities charges, taxes {either billed by DSP or
customer self-assessed) and other DSP charges, including but not limited to fuel, environmental, or decommissioning charges,
as may be applicable from time to time. On-Peak and Off-Peak pricing, if applicable, shall be applied for such periods as
follows: 1} On-Peak Period means the hours from 6 A.M. until 10 PM. Central Prevailing Time {“CPT"), Monday through
Friday except New Year's Day, Memorial Day, Fourth of July, Labor Day, Thanksgiving Day and Christmas Day or if one of the




preceding holidays occurs on a Sunday, the Monday immediately following the holiday and 2) Off-Peak Period means all
hours other than those included in the Peak Period.

Distribution Losses: Charges for distribution energy losses will be included in the Percent Energy Price or as a Pass-Through
which will appear as a separate line item on Customer’s monthly invoice and calculated by applying the distribution energy
loss factor indicated under DSP's applicable delivery service tariffs to the metered kilowatt-hours (“kWh”) each hour.

If o quantity of 100% Is elected and Distribution Losses are Pass-Through, Distribution Losses charge will be billed at the
Percent Energy Price.

If a quantity other than 100% is elected, Distribution Losses will automatically be a Pass-Through and billed at the Index
Energy Price.

Transmisslon: Customer acknowledges that Supplier will incur RTO transmission charges on Customer’s behalf to deliver
Retail Power to the Delivery Point. Charges for transmission are based upon the RTO's Open Access Transmission Tariff
("OATT") and business practices for the DSP zone. Charges will appear as a separate line item on Customer's monthly invoice
and shall be billed as follows.

If the Transmission Charge in Table 1 is a fixed number, then the cents/kilowatt-hour charge noted in Table 1 will apply
to all metered kWh throughout the Term. if the RTO business practices and policies or other applicable transmission
tariffs or business practices and policies are amended or otherwise implemented during the Term of this Agreement,
notwithstanding the terms and conditions of Section 7 of the Agreement, Supplier will change the Transmission Charge
accordingly. Supplier shall be permitted to retroactively charge Customer the amended Transmission Charge.

If the Transmissfon Charge In Table 1 is noted as Pass-Through, then the monthly charge will be dependent upon 1) the
current rate charged by RTO at time Retaii Power Is delivered, 2) Customer’s peak demand {or peak load) as determined
by RTO, and 3} depending upon the RTO, the number of days in the billing period or the number of months per year.
Supplier will be invoiced directly by the RTO for service and Customer agrees to pay to Supplier the Transmission Charge.

Anclllary Services: Customer acknowledges that Supplier (as the RTO Market Participant)} will incur market related charges
regarding anciltary services as set forth in the applicable RTO OATT and for other RTO costs not otherwise included in any of
the defined cost components in this Agreement (“Ancillary Services”). The cents/kilowatt-hour charge noted in Table 1 will
appear as a separate line item on Customer’s monthly invoice. If the applicable RTO business practices and policies or other
applicable transmission tariffs or business practices and palicies are amended or otherwise implemented during the Term of
this Agreement, notwithstanding the terms and conditions of Section 7 of the Agreement, Supplier will change the Anclllary
Services Charge accordingly. Supplier shall be permitted to retroactively charge Customer the amended Ancillary Services
Charge.

Capacity Charge: Supplier will secure capacity relative to the supply of all Retail Power during the Term of this Agreement in
accordance with the RTO business practices, policies, rules, regulations, or tariffs. Charges for capacity will appear as a
separate line item on Customer’s monthly invoice and shall be billed as follows.

If the Capacity Charge in Table 1 Is a fixed number, then the cents/kilowatt-hour charge noted in Table 1 will apply to all
metered kWh throughout the Term.

if the Capacity Charge In Table 1 Is noted as Pass-Through, then the monthly charge will be dependent upon 1)
Customer’s then current capacity obligation, or Capacity Peak Load Contribution (“PLC"} as determined by DSP including
any applicable Utility zoning factors, 2) the Final Zonal Capacity Prices (the “Current Capacity Rate”) as determined by
RTO, and 3} the number of days in the billing period.

Mandatory Renewable Portfolio Charge ("RPS"): The IHiinois Public Utllities Act requires that al lllinols Alternative Retail Electric
Suppliers ("ARES") have renewable energy sources as a percentage of their supply portfolio. The RPS Charge identified in Table 1
represents Supplier's charge for compliance with such Act. If during the Term of this Agreement any rule, regulation, tariff,
ordinance, statute, or law affecting the Supplier’s obligation pertaining to renewable energy resources are amended or otherwise
implemented by the applicable regulatory agency, and Supplier can verify to Customer that the change has a material effect on
Supplier's costs of procuring renewable energy then, notwithstanding the terms and conditions of Section 7 of the Agreement,
Supplier will change the RPS Charge and add or reduce such charges incurred on Customer’s behalf to comply with the change In
effect during the corresponding period, as applicable.

Additional Voluntary Renewable Energy Charge: If selected in Table 1, Customer’'s monthly invoice shall include a line item
equal to the cents/kilowatt-hour charge noted in Table 1 for all metered kWh throughout the Term. Retail Power shall be assoclated
with the generation of electricity from a renewable energy resource such that the percentage required, when added to Customer’s
obligation under the RPS of this Agreement, shall equal the Voluntary Renewable Quantity (%) selected In Table 1. The renewable
energy resource shall be selected by Supplier from any of the sources listed and provided for in 20 ILCS 687/6-3(f), as may be
amended from time to time. In relation thereto, Supplier shall retire a sufficient number of Renewable Energy Certificates that wil)
correspond to the Total Renewable Energy Commitment, as a portion of the Retall Power delivered in a given billing cycle.
“Renewable Energy Certificate” or “REC" means a certificate, credit, allowance, green tag, or other transferable indicla howsoever
entitled, created by a program or certification authority recognized by the RTO or the applicable agency of the State in which the
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Account is located, indlcating generation of a particular quantity of energy, or product assaciated with the generation of a specified
quantity of energy from a renewable energy source. A REC may Include some or all additional environmental attributes associated
with the generation of electricity, and those environmental attributes may, but need not be, verified or certified by the same or
different verification authorities or certification authorities recognized by the RTO or applicable state agency that originally recognized
the REC. The Partles agree and understand a REC Js separate from the Retail Power being delivered but, nonetheless, constitutes
value assoclated with the provision of Retall Power. At the request of Customer, Supplier will provide related information pertaining
ta the REC, including the identity of the renewable energy resource, the date of creation and retirement of the REC, and the identity
of the renewable energy facliity. The delivery of additional voluntary renewable energy shall begin in the first billing cycle that
follows the execution of this Agreement,

Percent Product Quantity: if o quantity other than 100% Is elected in Table 1, then upon Customer's request, Supplier will
provide Customer with a written price quote for Customer’s uncommitted/remaining load. Such requests shall be made in 25%
increments of Customer’s annual load profile, up to the full uncommitted portion of Customer’s annual load, not to exceed 100%. If
Customer wishes to accept a quote, then Supplier will issue a Confirmation Letter setting forth the price, duration and the portion of
Customer’s hourly load (excluding the initial volume or load set forth in the Agreement) to which the Confirmation Letter will be
applicable. Customer may elect to accept any such Confirmation Letter prior to midnight on the day It is issued by signing and
returning said written confirmation. Upon written acceptance by Customer and Supplier, the Confirmation Letter will then be
incorporated as part of this Agreement. In the event Customer falls to confirm 100 percent of load electlons prior to the first
delivery of retail power under this Agreement, any uncommitted load shall be priced as Index Energy, as described above.
Customer’s resultant Percent Energy Price for the Term shall then be calculated as the weighted average of all Percent Energy Prices
confirmed prior to delivery and billed as first through the meter. Then subsequent intra-term elections shall be billed as second
through the meter. SUPPLIER DOES NOT GUARANTEE THE RESULTANT WEIGHTED AVERAGE PERCENT ENERGY PRICE WILL BE EQuUAL
TO OR LESS THAN THE ENERGY PRICE FOR 100% OF THE LOAD THAT SUPPLIER MAY HAVE OFFERED TO THE CUSTOMER AT THE TIME
OF EXECUTION OF THIS AGREEMENT. CUSTOMER AGREES AND ACKNOWLEDGES THE VOLATILITY IN THE RETAIL POWER MARKET
AND ACCEPTS THE RiSK OF THE HIGHER RESULTANT WEIGHTED AVERAGE POWER PRICE.

Conditional Contingency: This offer is contingent on acceptance by the DSP of Supplier's DASR(s) for all listed accounts.

IN WITNESS WHEREOF, subject to any of the foregoing execution conditions, the Parties have executed and delivered this
Agreement on the date last signed by the Partles.

Dynegy Energy Services, LLC Village of Lombard {*Customer”)
{“Supplier”)

By: .
Name: Yoo /7 K. Nie
Title: Vellase r7ancss ™
Date: Co /13 /2008

Signatary certifles authorization fram Customer has been granted to enter In to this Agreement.

U ;] G OPTIONS and CONTACT INFORMATION FEIN or DUNSH#: a:g ’QQO& 2 ZS

mﬁa‘ck here iIf Customer Is a local government entity, as defined by 50 ILCS 505 / Local Government Prompt Paymient Act.

D k here to recelve combined billing of Suppller and DSP charges, subject to Section 11.
Check here to receive one master invoice that includes detalled usage by Account. If blank, an Individuat invoice for each Account will be Issued.

|:| Check here If you want invoices mailed to the Service Location, Attn: Accounts Peyable. Otherwise, please complete invoice information below.

Invoices Notices (if different from invoices)
Attn; Tim Sexton Attn:

Street: 255 E. Wilson Street:

City, ST 2IP; Lombard, IL 60148 City, ST 2IP:

E-mail: tims@villageofiombard.org E-mall:

Phone: 630-620-5700 Phone:

Upon signature and completion abave, please return all pages of this Agreement

by E-mali to your Soles Representative and RetallContractAdmin-Confirms@dyneay.com.
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ELECTRIC SERVICE AGREEMENT
ACCOUNT INFORMATION SHEET FOR

VILLAGE OF LOMBARD
AS OF June 19, 2015
Utility/DSP: ComEd
Utility/DSP Account # Bill Group Service Location
O N St Charles Lite Rt/25
1 5523004001 7 Lombard, IL
O N Norton Lite Rt/25
2 5987108015 7 Lombard, I
1801 S Elizabeth
3 0899020047 7 Lombard, IL
p 0156039020 7 338 N Main St. Lite Controller
Lombard, IL
701 S Main St. Rt/25
5 0811053022 7 Lombard, IL
6 W Centrai Ave Lite Contraller
6 0857019127 7 Lombard, IL
D W Finley Lite Rt/25, 1 S Harrison
7 1983108030 7 Lombard, IL
- S 635 E South Broadway Ave Lite Rt/25 Controller
tombard, IL
301 € Sunset Ave Lite Rt/25 Contoller
9 6293019008 Lombard, IL
" 1367022007 226 E St Charles Rt Lite Rt/25 Controller
Lombard, IL

iinols C&1
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ELECTRIC SERVICE AGREEMENT
GENERAL TERMS AND CONDITIONS

This Electric Service Agreement (“Agreement”) Is between Supplier and
Customer and Is dated and sffective as of the date the Exhibit A Is signed by
Customer, To the extent there s a conflict in the terms, interpretation or
understanding of this Agreement and Exhiblt A, the terms of Exhibit A shall
supersede the terms of this Agreement,

L ELECTRIC ENERGY SERVICES
Suppiier shall supply and deliver to C and C shall exclusively purch
and receive from Supplier all Retall Power, as defined In Exhibit A, pursuant to the
terms and conditions which are described In the attached Exhlbll A and Incorpomed
herein for all purposes. The Retall Power will be dellvered ta the Inter
betwaen the transmission system of the applicable transmission provider und the
Delivery Services Provider's {"DSP”) distribution system {"Delivery Point”) The DSP
will be responsible for delivery of Retall Power to Customer’s meter from the Delivery
Point. The delivery of Retall Power over the DSP’s distribution system Is subject to the
terms and canditions of the DSP's tarilf relating to delivery and metering. Customer
shall provide written notice as soon as practicable of any changes to Customer's
Account and mater numbers and/or billing locati jated with C r's
delivery services. Cust Is solely r ible for payments of sli charges related to
the delivery of the Retail Power from the DSP whether billed to Supplier or €
and agrees to hold harmless and Ind fy lier from any Hablity, demand or
payment for same. Customer represents and warrants It Is eligible to recelve electric
energy services fram Supplier and that it has given all vequlied notices to the supplier
ty serving € if applicable Ci Supplier to recelve
current and historical energy billing and usage data from OSP and such authorization
shal) remain In effect during the entire Term If this Ag unless C
provides notice ta Suppller that rescinds such authorization. Supplier reserves the
right to cancel this Agreement in the event that Customner rescinds such authorization

2. TEAMOF AGREEMENT

Retall Power delivery wil begin for each Account with the first avaifable meter reading
date of the month noted under Delivery Term Begins in Table 1 of as soon as possible
thereafter, and ends with the regularly scheduled meter ng dete for the month
noted under Oelivery Term Ends in Table 1, unless the Parties mutually agree to
extend the term of this Agreement In writing (“Term®). Regularly scheduled mater
reading dates are defined by the DSP Bill Group. If It Is not possible to begin deliveries
on the reguisrly scheduled meter reading date due to the DSP switching rules,
Customer may request that Supplier perform en off-cycle switch, in which case
Customer wi | receive an off-cycle switching charge from the DSP.

3.  TAXES
Except for taxes on the gross Income and praperty of Sugplier, all federal, state, and
icipal or other g tal subdivi taxes, feas, use taxes, sales

taxes or excise taxes, or similar taxes or fees incurred by reason of Retall Power
services performed under this Agr are the sole Ibllity of C| . and
Customer agrees to hold harmiess and indemnify Supplier from any kabitity, demand
or payment for same, It is und i that Supplier is rasponsible for all taxes

appicable prior to Supplier's delivery to the Delivery Point, and Supplier agrees to

UNDER ANY INDEMNITY PROVISION OR OTHERWISE, INCURRED BY THE OTHER
PARTY,

6. FORCE MAJEURE
Y a Party ls prevented by Force Majeure from carrying out, in whole or part, its
obligations under this Agreement {the “Claiming Party”) and gives notice and detsils of
to the other Party as soon as practicable, then the Claiming Psrty shall be excused
from the perf of its obligstk under this Ag [other than the
obligation 1o make payments then due or becoming due with respect (o performance
priar to the Force Majeure). The Claiming Party shali rernedy the Force Majeure with
»if reasonable dispatch. During the period excused by Force Majeure, the non-
Clalming Party shall not be required Lo perform its obligetions under this Agreemem.
“Force Majeure” shall mean an event or circumstance which prevents the Claiming
Plnv from performing its obligations or causes dchy n the Chiming Pany‘l
perft under this Agr , which event or cl was not antlcip
as of the date thiz Agreement was agreed to, which is not within the reasonable
contral of, or the result of the negligence of, the Claiming Party, snd which, by the
exercise of due diligence or use of good utllity practice, a5 defined In the applicable
lon tariff, the Claiming Pasty Is unable to overcome or avold or eause to be
avolded, such as, but not limited to, acts of God; fire, food; earthquake; war; rlots;
strikes, walkouts, fockouts and other labor disputes that affect Customer or Supplier.
Force Majeure shall not be based on 1) € r's inability to y use the
Retail Power purchased hereunder; or 2) Supplier’s ability to selt the Retall Power at »
price greater than the price under this Agreement

7. CHANGES IN LAW OR REGULATION

In the event that any change in or enactment of any ru'e, regulation, DSP’s operating
procedure, tariff, licabl Ission tariff, ordi statute, or law affecting
the sale or transmission, distribution, or purchase or other obligation pertaining to
renewsble energy resources of any kind or nature, of Aetall Power to Customer
(Including but not limited to any administrative ruling, Interp , or }
decision) alters 1o the detsiment or benefit of Supplier its abitty to deliver Aetail
Power at the pricing set forth in this Agreernent, as determined in its sols discretion
and judgment, Supplier shall, except In the instances where the change or enactment
relates ta the pricing or ch lated with the T lssion Charge, Ancillary
Services Charge or RPS Charge a3 provided for In Exhibit A, whereby those terms are
controlling, 1) provide written notke to Customer of the change; 2) identify the
change In pricing necessary 10 accommodate the impact of the change, and 3) state
the date upon which such new pricing shall be effective, which date shall not be less
than thirty (30) days fram the date of the weitten notice and shall coincide with the
next Manthly Billing Cycle involce that lollows the thirty (30} day period.

8 ASSIGNMENT/CUSTOMER NAME CHANGE

This Agreemant shall ba binding on each Party's successors and permitted assigns
Neither Party shall astign this Agreement or its rights without the prior written
congent of the other Party, which consent shall not be unressonably withheld;
provided, however, 1) Supplier may assign Its tights and obligations under this
Agreement ta an affillate with of the C , OF 2 the assigning party
{*Assignor®) shall be released from all Hability under this Agreement If assignee agrees
in writing to be bound by the terms and conditions and assumes the lability of
Assignor under this Agreement. if Customer undergoes a change of legal name during
the Term, Customer s responsible for notifylng the DSP and Supplier of such change in

hold harmiless and indemnify Customer from any habllity, d d or pay for
same.

4. CONFIDENTIALITY

Customer and Customer’s agents and Supplier and/or Suppiler’s agents shall treat as
confidential all terms and conditians of this Agreement, including oil information and
documentation exchanged by the Parties during the negotiations of this Agi

Neither Party will disciose terms snd conditions of this Agreement to any ather party,
except as required by law. Notwithstanding the foregoing, Supplier and/or Supphier's
agents and ( and/or € 's agents shall be allowsd to acknowiedge that
an Agreement lor Retail Power services does exist between the Parties, At Supplier's
discretton, third-party agents of Customer may be asked to execute s tonfidentiality
agreement.

S.  WARRANTY, DISCLAIMER AND UMITATION OF LABILITY

Supplier watrants title to all Retail Power delivered hereunder, and selis such Retay
Power to Customer free (rom llens and adverse cladms, to the Delivery Point. THIS IS
SUPPLIER'S ONLY WARRANTY CONCERNING THE RETAIL POWER SERVICES PROVIDED
HEREUNDER, AND IS MADE EXPRESSLY IN LIEU OF ALl DTHER WARRANTIES AND
REPRESENTATIONS, EXPRESSED OR IMPLIED, INCLUDING ANY IMPUED WARRANTIES
OF FITNESS FOR A PARTICULAR PURPOSE, MERCHANTASILITY OR OTHERWISE., OSP
WILL PROVIDE DELIVERY SERVICES UNDER THIS AGREEMENT; THEREFORE SUPPLER
15 NOT UABLE FOR ANY DAMAGES RESULTING FROM FAILURE BY DSP OR RTO.
SUPPLIER DOES NOT GUARANTEE UNINTERRUPTED SERVICE AND SHALL NOT BE
UIABLE FOR ANY DAMAGES SUSTAINED 8Y CUSTOMER BY REASON OF ANY FALURE,
ALTERATION OR INTERRUPTION OF SERVICE. NEITHER PARTY SHALL BE RESPONSIBLE
UNDER ANY CIRCUMSTANCES FOR ANY SPECIAL, INCIDENTAL, INDIRECT,
EXEMPLARY, OR CONSEQUENTIAL DAMAGES, INCLUDING LOSS OF PROFITS, OR
OTHER BUSINESS INTERRUPTION DAMAGES, BY STATUTE, IN TORT OR CONTRACT,

il'tnots C&I
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€ r's legal name (such new name, the "New Name*) as soon ss practicable.

Customer further agrees 10 take any and ab steps as may be required by the DSP to
as Supplier’s or to re-enroll with Supplier,

9.  WAIVER

Except 83 otherwise set forth in this Agreement, fallure or delay on the part of either

Party (o exercise any right, power, or privilege under this Ag shall not op

05 & waiver of such right, power or privilege of this Agreement,

10, CREOIT

Should Customer's creditworthiness or financial condition deteriorate following the
date of (his Age Supplier may request ad fi tal security from
Customer In a form acceptable (o Supplier as determined In & commef:lallv
reasonable manner The fallure of C to provide ad: financial ¥ to

Supplier within ten (10) Business Days of a written vequen by Suppller shnll be
considered an Event of Defsult under Section 12. For purposes of this Section,
credltwonhlnm or nmndnl cendition shall be determined by Supplier in a
based upon but not limited to, reasonable concern
over Cunomcrs payment pattern, discovery of negative or derogstory public
Information, and/or based upon a review of Customer’s most recently sudited annual
financial statements (which, if svallable, shall be suppiied by Customer upon the
ressonable request of Suppller). In addition, for certain larger customers with peak
load In excess of approximately five mega-watts (5) MW, the determination of
creditworthiness or financist condition may include consideration of the market

e d by Supplier rel to the liquidation value of this Agreement
under Section 12,

11.  PAYMENTS/INVOICES

Supptier will issue an Involce via mail or e.mall based on actusl usage data provided
by the DSP as saon as practicable after the end of each Monthly Billlng Cycle In which
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service was provided. fach Involce will Include Supplier charges set (orth In this
Ag and pay ts shall be recelved by Sup, within sixty {60} Calendar Days
1onowln¢ the issue date of each invoice, the “Due Dste”. Alernatively and upon
mutual agreemant of the Parties and approval by DSP, Suppiles may issue an invoice
that includes both Supplier charges set forth In this Agreement and the DSP's delivery
service charges, in which case the Due Date shall also be sixty {60) days. All payments
shall be made via an electronic method or check, to the account specified on each
involce.

Should the DSP fall to provide the customer’s usage information to Supplier within five
{5) Business Days after the published meter read date, Supplier reserves the right to
provide the Customer with an estimated bill, to be trued up in an invoice that {ollows
re:dpl of the actual biil. Amounts not paid on or before the Oue Date shall be

such Early Tcrmlnatbn, In addition and without prejudice to any right of setof(,
ret of , Hen or other right to which the Non-Defauling
Party Is otherwise entit'ed, whether by operation of law, equity, contract or otherwise
a3 a result of the Event of Default and early ination of this Ag subject to
any limitations on flab.lity as set forth In Section 5 WARRANTY, DISCLAIMER AND
UMITATION OF LIABILITY. For the purposes of this section "Market Price” shall mean
the amount, 83 determined by the Non-Defaulting Party, that » bona fide third party
would pay for the subject kWh a1 the then current prevalling energy prices The non
Defaufting Party may consider, among other things, quotations fram the lead.ng
dealers In the wholesale energy industry, internally developed forward market prices
and other bona fide third party offers as commerchally avaifable to the Non.Defaulting
Party, which will be adjusted, as necessary, for the period and differences in

d deling and s late pay chargs equi ta one and one-half p
(1.5%) wili be assessed each month on the unpald balance ("Interest Rate®) If
Custormner In good faith, disputes the correctness of any invoice rendered under this
Agreement then Customer shall 1) provide written explanation of the basis of the
dispute to Supplier no later than the Due Date and 2) pay the undisputed partion of

the amount Invoiced no later than the Due Date. if the disputed amount is determined

costs, vol and other factors, as reasonably datermined by the Nan-
Defauiting Party
13, NOTICES
Except for § or Esrly Termi Notl quired under Section 12, all

other notices to be provided under this Agreement may be sent by US. mall, €-mail,
pmao-l delivery, hx, or onally in the case of sn emergency (with a written

to have been due by Supplier, it shali be paid to Supplier within five {5) Busk Days
of such determination, along with | at the Interest Rate from and Including the
date such amount was due, but excluding the date pald. For purposes of this
Agreement, Business Day shall mesn any day except 8 Saturday, Sunday, or a Federal
Reserve Bank holiday and Calendar Day shall mean every day Inciuding Saturday,
Sunday and Federal Reserve Bank holidays. If Customer elects o Percent Product
Quontity other than 100% then all meters assoclated with the Account{s) must be
hourly interval data recording meters. The monthly invoice will be a summary involce
for the aggregated hourly Interval load of all meters on the Account{s). In addition to
the aggregated y Involce, Individual A t usage detall will be included and
an interval file In Comma Separated Values ("CSV") format will likewise be made
avallable. The pricing option will not include charges by Account,

i, h , € Is & tocal g entity a5 defined by 50 ILCS 505/ Local
G Prompt Pay Act (the "Act”), then in such event the Act shall control
with regard to the calculation of payment due dates and late payment charges. All
other provislons in this Section remain the same and are In effect.

12, EVENTS OF DEFAULT

Definjtion: An “Event of Defauit” shall mean, with respect to a Defaulting Party, the
oc:unence of ahy of the (oliowing: (a} the fallure to make, when due, sny payment
tequl to this Ag If such faliure I3 not remedied within five (5)
Business Davs (as such term is defined in Section 11 above) after written notice of
such fallure; (b} any representation or warranty made by such Party herein is false or
misteading in any material respect when made or when deemed made ot repested, (c)

tion fol g any notke due to an emergency). In the case of U.S, mail,
notices shall be deemed given five {S) days after deposit in the U.S Mall, for all other
methods, natices sha'l be d\ d given and ived when itted  H 1
Suspension and Early Termination Notices must be given by certified mail return
receipt requested or by overnight dellvery and shall be effective only upan actual
recelpt of notice, Notices to Supplier should be sent to Attn Cantract Administration,
1500 Enstport Plaza Drive, ColRnsville, iU 52234, fax: (BBB) 354-9837 or E-mall; Retall
Contract Admin-Confirms@DYNEGY.com. Notices to Customer shali be sent to the
rapresentative and address identified on the attached Exhibit A.

14. FORWARD CONTRACT
The Parties sgree this Agreement is construed and understood to be a “forward
contract” as defined by the U'S Bankrupicy Code,

15, GOVERNING LAW

The validity, Interpretation and perfi of this A shall be g d by

and performed In accordance with the laws of the State of iflinois, together with
dmi ive and judicis! decisk construing applicable provisions of the ilnois

retail cho ce law, 220 ILCS 5/16-101 at al, and without regard to principles of canflicty

of law,

18, RESOLUTION OF DISPUTES/ARBITRATION

If 3 question or controversy arises between the Parties concerning the observance or
performance of any of the terms, provisions or conditions contained hete!n or the
rights or obligations of either Party under this Agreement, such question or

the fallure to perform any materfal covenant or obligation set forth in this Ag
{except to the extent constiuting a separate Event of Default, and except for such
Party’s obligations to deliver or recelve where such Party has made payments due for
such fallure to deliver or receive,) if such fallure is not remedied within five (5)
Business Days (as such term is defined in Section 11 abave) after written notice; (d}
such Party 1) files a petition or otherw'se commences, authorkzes or acquiesces in the

sy shalt in the first instance be the subject of 3 meeting between the Parties
to negotlste » cesolution of such dispute. Such Ing shall be held within Nifteen
(15) days of @ request by elther Party. l! wlthin fitteen (15) days after that meeting,
the Parties have not negotiated a or ded the period of
negotiation, the question or ¢ sy shall be lved bv arbitration in accordance

with arbitration procedures bilshed from time to t:me by the American Arbitration

ement of 3 p ding or cause of action under any bankruptcy, insoh Y
recrganization or sim lar law, or has any such petition filed or commenced against it,
2) makes an assignment or any unenl arrangement for tbe Iunum of creditors, 3)
otherwise b krupt or insoh (h id ), or &) has a liqu'dator,
adminlistrator, receiver, trustee, conservator or llmllar offlclal appointed with respect
to it or any substantial partion of ts property or mssets as part of bankruptcy
proceeding of reorganization for the benem of aedltors, {e) the (ailure of Customer to
satisfy the creditworthl feall requir under lon 10 of this
Agreement, or: (f} a Party consolidates or merges with or into, or transfers afl or

Association {"AAA“), The panel of arbi s to be provided shail be p in
the'r enpertise and gualifications to understand and arbtrate the d spute in addition
to the arbitration procedures established by the AAA, srbitration shali be conducted
pursuant to the Federal Rules of Evidence The arbitrators may award only damages as
aliowed for by this Agreement, and attorney lees and other legal costs, Any decision
and award of the majority of ar s shall be binding upon both Parties Judgment
upon the sward rendered may be entered in any court of competent jurisdiction

17. EXECUTION

substantially afl of its assets to, anather entity and, at the time of such lidat

amalgamation, merger or transfer, the resulting, surviving or transferee entity falis to

sssume all the obligations of such Party under this Agreement, or the resulting,

surviving of transferee entity does not satisly the creditworthiness/collateral
qul t set forth in Section 10 of this Agr

8t Early T, : if an Event of Default occurs, the non defauiting
Party {"the Non-Defaulting Party”} may, at its option and in Its sole discretion, 1)
suspend Its performance under this Ag t, or 2) ! this Ag t, at
which Early Termination, the Non-Defaulting Party shall have the tight to liquidate this
Agr and to d pay of, which the defaulting Party (“the Defauiting
Party”} shall psy upon invoke, a settiement amount which shat be equal to a) if
Customer is the Defaulting Party, any unpaid invoices plus, the positive difference (if
any) of the Energy Price minus the Market Price multiplied by the Total Monthly Usage
kWh in the Monthly Billing Cycies remaining In the Term or b) if Supplier is the
Ocfaulting Party, the net result of any unpaid invoices by C to Supplier and,
the pasitive difference {if any) of the Market Price minus the Energy Price multiplied
by the Total Monthly Usage kWh In the Monthly Billing Cycles remaining in the Term.
Any such cakulztion shall be discounted to present value, plus other costs, expenses
and ch under this Agr which the Non-Defaulting Party Ingurs as o result of

tiinols C&!
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[ may p Suppller with an copy of the Agreement, or
other form of an electronic execution of the Agreement, and In such event the
Agreement Is binding on the Parties upon acceptance and execution by Suppiler, and
shall be deemed an original.

18. CHANGES IN CONSUMPTION

[« will provide Supplier advanced notilication of any planned shut-downs or
known ot antich d ch o€ ’s ap 3 that will have an Impact an
Suppl er's abllity to ty forecast C 's load and/or notice of any Account
¢losings that may oceur of may be ew«lzd 1] oc:ur during the Term, Supptes may
incarporate a request that Ci p ap duction or load f 1o
ald in forecastng C r's load requlr as part of the terms of this
Agreement.

19, CUSTOMER SERVICE
For questions about your invoice or Suppiier service, please contact our Business Care
Department by calling toll-free to the number listed on the involce or by e-mali at

BusinessCare@Dynegy.com. Te repart a service outage, please contact your DSP
directly.

Canfidential Document ~ See Sec. 4



